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 RELEVANT STATUTES -

AND REGULATION_S:

' INTERNAL REPORTS CHECKED: B

FEDERAL AGENCIES CHECKED: _

. | o

* Jan Schnéider (MUR 5350)

Harold Schneider (MUR 5350) (in his
personal capacity) - '

Samuel Schneider (MUR 5350)

Jane Trainor (MUR 5350)

~ Josh Trainor (MUR 5350)
-Seth Schneider (MUR 5350)
" ‘Barbara Pearl (MUR 5350)

Shahala Arbabi (MUR 5350)

. Joseph Kalish (MUR 5350) ~

Lynn Kalish (MUR 5350) .
Dr. Elahe Mir-Djalali (MUR 5350)
Katherine Schneider (MUR 5350)

" Pierre M. Omidyar (MUR 5350)

Pamela K. Omidyar (MUR 5350)

. 2US.C. §433(c)

2U.S.C. § 434(b)
2US.C. § 439a(b)(2)
2US.C. § 441a(a)(1)(A) 'A

- 2US.C. § 441a(a)(3)
- 2US.C. § 441a(f)

2°U.S.C. § 441d
2U.S.C. § 441d(a)(1)
2US.C.§441f -

" 11 C.FR. §.109.1(b)(5)
11 CFR. § 116.5(b)

Federal Disclosure Reports

None

L lNTRODUCTION AND SUMMARY2

Jan Schnelder was a candldate for the U.S. House of Representatives in Flonda s 13th

district in 2002. Michael Shelton served as the Schneider for Congress Commltte_e s

2

 Allof the facts in 1 this matter occurred pnor to the effective date of the Blpamsan Campaign Reform Act of

2002 (*“BCRA™), Pub. L. 107-155, 116 Stat. ‘81 (2002). Accordingly, unless specifically noted to the contrary, all

_ citations to the Federal Election Campaign Act of 1971, as amended (the “Act”) herein are as it read prior to the

“effective date of BCRA and all citations to the Comm15510n s regulations herein are to the 2002 edition of Title 11,
Code of Federal Regulations, which was published prior to the Commission’s promulganon of any regulations under

BCRA.



-10

11

12
13

14

15
16
17
18
19

20

- 21

MIJR553;50,5354,and5361- ® 3 ' | .

First General Counsel’s Report

(“Committee”) “Finance Director,”. albeit m a volunteer capacity and, in addition, had

.responsibilities in connection with the placement of political communications. Toward the end-

of the campaign,_ four political commUnications'_ were released which bore, or ai_legedly bore,

disclaimers indicating that they had been au'thori-zle.d by the Committee and the candidate: an_ .

" advertisement which ran on television for one day and which allegedly criticized Schneider’s

opponeni, Kath_erine Hams, videotapes,'which were allegedly longer versions o_f the television
‘adverfisemen't that_were- allegedly mailed to certain voters;’ a print advertisement criticizing
Harris that appeared in the Bradenton Heraild;_and mailers allegedly -m'is_representing Schneider’_s B
position on Sociai: Security. The parti'es disagree asto whe.ther Shelton placed tiie .
commUnications at isSue—;the Committee ciiarges that he was at 'least inlpar.t responsib_le'for :

doing s0, whereas Shelton maintains that J ason_Mcintosh,. another campaign worker, i»vas_ largely

responsible for the communications.

Schneider became angry because she felt the television advertisement, videotapes, and
newspaper advertisement violated her directive against negatlve advertlsmg, the Social Secunty _
mallers misrepresented her posmon and that she had not approved or authonzed any of these

four communications. As a COnseque_nce, Shelton became disassociated with the Commlttee; he

- was either ﬁred (according to the Committee) or resigned (according to him) the'Friday before
the electlon Aﬁer the election Schneide- mitially w1thhe1d $39,277.84 that Shelton had - |

advanced for costs assocxated with the Social Security mailers and two addmonal mailers

Shelton demande_d -reimbursement._ Ultimately, Schneider reimbursed him $31-,2-45.75, for the

two non-Social Security mailers, but she declined to reimburse him for the remaining $8,032.09

3 In his Response to MUR 5361, Shelton states that.he believes only one copy of the vidéo was made and that -

it was not distributed. Response at 25.
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in printing and marling costs he had paid for' the Social Security mailers.* The parties also

~ feuded over Shelton’s retention of computerized records of FEC disclosure reports that he had

prepared for the Committee as a carhpaign volunteer; Shelton insisted that the Committee pay.for
them if they wanted theml.5 In addition, Shelton’s roomrhate, Allen McReynolds, sued Sehnei_der
in small claims court for the return of a card table and vacuum cleaner allegedly loamed to'l the
campaign. (This sriit has since been.settled.)

. Against this heated background, Shelton and the candidate and the Commlttee filed with

- the FEC Cross- complamts and cross-responses that alleged v101at10ns of the Act.® ' In MUR 5350,

Shelton alleges 'that_: the Committee may have accepted excessive contrlbut.rons from individuals =~ ~

' who made contributions to Schneider’s pﬁmary and general elections with $2, 000 check.st7

" Harold Schneider, the candrdate s father may have reimbursed contnbutlons made by his family

members to Schnelder s campalgn, the Commlttee purchased a television for Harold Schnelder
from campaign funds; and the Committee failed _to report properly nearly $100,000 in debts,
including some allegedly owed to Shelton himself. The Committee filed MUR 53.6.1 ag‘ainSt

Shelton, alleging that Shelton was responsible for running four political commun_ications that

~ bore false disclaimers stating that Schneider and the Committee had authorized them when, in

4 The Committee also paid-a vendor $1,385 for graphic design of 'the mailers.

5 " See A. O 1995-10 (in matter where former treasurer retained required records, Commrssron found that the .
- Act and its regulations recognized only the authorized committee and its duly designated treasurer as having legai
title to the records, but the Commission also found that the Act does not provide a statutory remedy to the committee

- to compel its former treasurer to deliver the records to the committee). Although it appears that this dispute has not

been resolved, it has not prevented the Comn‘uttee from participating in the Commission’s audit. See n. 8.

6 Some of the filings were replete with irrelevant allegatrons ofa personal nature whrch will not be further
addressed here.

L These individuals, who are respondents in MUR 5350, are Samuel Schneider, Jane Trainor, Josh Trainor,

Seth Schneider, Barbara Pearl, Shahala Arbabi, Joseph Kalish, Lynn Kalish, Dr. Elahe Mir-Djalali, Katherine
Schnelder Pierre M. Onudyar and Pamela Omidyar.
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fact, they had not. In addition, J ames E. Mermitt, who identifies himself as a former Committee
volunteei, filed MUR 5354, alleging that the Committee had failed to report properly certain’
unitemized contributions that it had received in both its 2002, 12-Day Pre-General and October

Quarterly Reports. Both Shelton and the Committee, as well as other respondents, provided B

_ ;responses denying the allegations; the Committee denied the allegat-ions in MUR 5354 as well.

Shelton’s 'response to MUR 5361 added the a'llegation that the Committee had operated for

alm,o.st'three months without a treasurer. Subseqiiently, the Audit Division completed an audit of -

_ the Committee.®

As. drscussed in more detail below with respect to the Committee’s allegations

concemmg Shelton’s placement of false disclaimers on the four polmcal commumcatlons, this
Ofﬁce recommends that the C:ommission find no,..reason to believe that Shelton Violated 2_U.S.C. '
§441d in connect_io.n with disclaimers indicating that the communications Were authorized, |
because it appears that Shelton was an agent of lthe Committee for the purpose of authorizing the
communications, and aréuably had the candidate’s p.lermi‘ssioii't.o authorize distribution of them |
witho_ut her explicit ad\rance approval, and ei'ther the Committee or__Shelton apparently paid for
the commnnications_-in..full orin part .Ho.wcver,'.thi_s' Office recOmmends_that _the,Commission
find reason to believe that the Committee violated_2 US.C. § 441d(a)(l) on th_e basis that the
-disclaimers on two of the four politica] communications were technically defe_cti_\?e hecause 'they :

did not state that the Committee had paid for the communications. In addition, this Office

8 - The audit fieldwork took place in Sarasota, Florida from October 6, 2003 to October 24, 2003. The audit,

which covered the 2002 election cycle (January 1, 2001 to Decémber 31, 2002 for House of Representatives '

candidates), was considered a "Limited Scope" audit, including a review of the source of candidate loans, a review of

the. disclosure of contributions from individuals received through MoveOn.Org, an online polmcal action'committee,

and a review of disbursements. The Committee made the corrections discovered during the audit as recommended in
* the Interim Audit Report; the. Commission approved the final Audrt Report on June 18, 2004.
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recommends that the Commission find reason to believe that Shelton and Marilyn Harwell, the -
'Committee’s campaign manager, "yiolated the Act by making excessive co_ntributiOns in thefo_rm :
of advances and that the Committee v1olated the Act by recelvmg these and other excessive

contnbutlons and by falling timely to amend 1ts statement of orgamzation to reflect the name of

" its new treasurer We recommend that the Commrssron ﬁnd no reason to beheve that Jan

Schneider’s father, Harold 'S_chn‘eider, yiolated the Act in connection with .allegations that'he |
reimhtirsed fainily memhers for their contributions to her campai gn, or that the Committee
violated the Act in connection with allegations that it purchased a telev1sron set for him. In
connectlon with the recommendatlons to find reason to belleve, we also recommend that the .
Commission take no further a_ction as to the re’spondents who_ are the su_bj'ects of such ﬁndmgs_,_
for the reasons discussed i'nf;jd. B |
. In addition, this Office reco.mme'nds. that the Commission take no action -with—.respect- to

the -alieged ei(cessive c':ontrihuti_ons from individu_a]s; who each made contributions with $2,000
checks, and With respect to the'alleged reponing .violatioris that_overlap.v'vith the audit of the |
Committee, which has, .as prev1ous1y noted corrected its reporting errors Finally, this Office
recommends that the Commrssron close the file in this matter.
IL FACTUAL AND LEGAL ANALYSIS -

A.- The »Disclairner Isstle

The Committee’s complaint in MUR 5361 focused onl Sheltbn’s allleged placement o_f '
“false disclaimers”._on the teieyision. advertisement, the Bradenton Herald adVertis—ement,-the
Social Security mailers and the videotapes. Neither Sheiton nor the Committee provided this
Office ..with the'_ videotapes_or the text of the television_advertisement, and this Office has not’

been able to locate them in public sources. According to the Committee, the television
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1 advertlsement bore the disclalmer “Paid for by Schnelder for Congress Approved by Jan |
2 | _ Schneider (D)” and the v1deotapes included the “false designation ‘Approved by Jan Schneider |
3 (D).”” The Commrttee provided copies of the Bradenton Herald advertisement and the Social |
4 ‘ Secunty mailers. The former contained a disclaimer stating, “Paid pohtical advertisement ,.
s authorized by Jan Schneider for Congress Approved by Jan Schneider (D),” andl the disclaimer
i . 6 on the mallers stated “Pd pol adv. authorized by Jan Schneider for Congress. Approved by Jan

7 Schneider (D).” Response MURs 5350 and 5354 at 4; Complaint, MUR 5361 at 4-6; Exhibit E.

8 The Committee asserts that these disclaimers were “false” because Schneider had not seen nor

9 authorized any of these pohtical commumcations Further, the Committee mamtams thathad

..ﬁﬁ“ﬁ .n :ﬁ"‘ii"zﬁ,

10  Schneider rev1ewed them in advance she would not have approved them because the televxsron

s

11 advertisement, videotapes, and newspaper advertisement contained “negative advertismg, which

o,

: i2 . .Schneider wanted to avoid, and because the Soc.ial Security mailers allegedly misrepresented her
13 position. In short, the Comimittee asser.ts- that the disclaimers were “false” because they said
14 Schneider had approved or authorized the communications, and the Committee rnai_ntains she did ~
15  not. | |
16 ~ Section 441d(a) of the Act, if other\vise applicable, provides for di.fferent disclaimers
17  depending on who has anthorized and paid for the-communications. Compare 2 U.Stcl. '
18 | 8§ 441_d(ai Y, ), and 3). For the reasons discussed below; we conclude that section | .
19 | 441d(a)(1) governs the disclaimers required on the television and nevvspaper adv_ertisements and
20 | the Social Securit—y'mailers.9 | o
- 21 Section 441d(a)(1) states in pertinent part that “[w]henever any. person m'akes an

22  expenditure for the purposes of financing a communication that expressly advocates the election

s With respect to the videotapes, see n. 15, infra. ’
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or defeat of a clearly identified candidate, or that solicits any contribution though any
broadcastmg station, newspaper .’ [or] direct maihn0 Such 'commumcation, if paid for and -
authorzzed by a candidate, an authorzzed polmcal committee.of a candtdate or its agents, sha]l _

clearly state that that the commumcatlon has been paid for by such authonzed polmcal

. c'ommrttee ” 2 U S.C. § 441d(a)(1) (emphasrs added) All of the commumcations in issue

contamed or allegedly contamed express -advocacy and some “person’. assocrated with the
Commrttee made expendltures for financing them since vendors created them and looked to the -

Committee or its ag_ents_ for payment, bearing in mind that an expenditur_e is “made” when |

someone enters into a “contract, promise or agreement” to make one. 2 U.S.C. §' 43 1_(9)('A)(ii).

With respect to authorization while the Act does not defire “authoﬁiation,*’
section 441d(a)( 1) does not restnct the persons who may authonzecommumcatrons to the
candidate but extends it to agents of authonzed political committees. Moreover since:
com_munications may have many component parts, it is possib-le that there may be more than one
‘ person involved in the authoriz'ationl process, rendering it_' appro_priate to analyze whether ariy. ) |
particular 'agent can be said to have,.“authori'zed’-’ the communications in-question. Since |
Schneider has denied expressly authori_zing any of them, the issue is whe_ther_ SheltOn can be
deemed an “'agent”- of _the _Commi_ttee for purposes ofl'hav'ing authorizing them, We believe he :
can be. ' | |

A]though‘neither the Act nor 11 C.F.R. § 110.11 deﬁne “agent,_"’ the Commiss_ion’s '. :
regulations pertaining to independent expenditures def'me “agent” as “any'pers_on"who h-a's actual

oral or wntten authorlty, either express or lmphed to make or to authorize the makmg of

' expenditures on behalf ofa candidate ...7 11.C.F.R. § 109. 1(b)(5) "The Committee 1tse1f

provided information showing that Shelton was its agent under this formulation.
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First, the Committee submitted a statement from its former treasurer, Carroll Johnson,

-'declaring that “[c]hecks were to be written by me only upon presentation to me of bills |

approved in the begmmng, by Jan Schnelder and later by Michael Shelton or sometimes by Jan

Schnetder Usually, checks were to be glven by me to the ﬁnance chair [Shelton] for proper .

’ payment.” Response, MURs 5350 and 5354, _Exhtblt'A. By submtttmg this statement, the

Comniittee acknowledges that Shetton generally could make and authorize expenditures on_ :
behalf of the'Committeel and therefore was its'agent. :

” Moreover an account of a meetmg on October 18 2002 submltted by the Commlttee
mdlcates that Shelton may have been spec1ﬁcally authonzed to make expendttures for the
pohtlcal commumcatlons In his Response to MUR 5361, Shelton stated that at thlS meetmg, _
while dtscussmg pohtlcal commumcatlons Schnetder told hlm.—lr.l an apparently general
statement “You do what you think is best You know much more than Ido about these thmgs B

I trust you complete‘ly.” An unswomn account by Schnetder campatgn manager Manlyn Harwell,:

~ submitted by the Comrnittee as part of its. Response to MURSs 5350 and 5354, corroborates that

when Shelton told Schneider that there was not much time to tie down air time and print space -
before the election, “J an said she trusted Michael’s judoment, he knew best; and'h'e" should make .

the dec151on on Whlch medta to use. ” Response, MURs 5350 and 5354, Exhlblt F. While

. Harwell malntamed that the authonzatlon was 11m1ted to chmce of media, and * [t]here was no ad-

copy presented and no dlscussmn of message content,” nelther her nor the Committee’s accounts '
clalm that Shelton was requlred to get advance content approva] from Schnelder before

authonzmg pohtlcal commumcatlons.

- Even assuming that Shelton acted contrary to Schneider’s known wishes by running .



1
2
3
4
5
6
7
Y
5 |
L
12

MURs 5350, 5354, and 5361 10 ®
First General Counsel’s Report

_ negative advertising--and there is some evidence indicating that was the case'%-- he was no less

. an agent of the Committee for purposes of his authority to authorize advertising on the

Committee’s behalf. Where a principal grants an agent express or implied authority, the
principal generally is responsible for the agent’s acts within the scope of his authoﬁty.” See,
Weeks v. United States, 245 U.S. 618, 623 (1918) See also Rouse Woodstocl\ Inc V. Suret;
Federal Savings & Loan Ass'n, 630 F. Supp 1004 1010—11 (N.D. Il 1986) (pnncrpal who

places agent in position of authority normally must accept the consequences when the agent

- abuses that authority).'? See also A.O. 1992-29 (committee employee who left contribufion '

checks in a drawer until after the ten day deposit requirernent expired, who acted withoutthe -~

treasurer’s knowledge and in conflict with express_instructions, was nonetheless an agent of the

~ committee) and MUR 3585 (Commission found that committee staffer who committed numerous

_violations of the Act and who embezzled funds from the committee was an agent of the

10 The Committee submitted a declaration indicating that Shelton and another campaign worker, Jason

McIntosh, whose role will be discussed infra, went forward with political communications knowing that they were
inconsistent with Schneider’s wishes. Keith Fitzgerald, a political science professor and consultant for the Schneider-
campaign, states in his declaration that “both Mr. Shelton and McIntosh stated that they were considering airing their
attack ad contrary to the express directives of the candidate and without informing her.” Declaration of Keith A.
Fitzgerald dated June 9, 2003, attached to letter by Schneider’s counsel dated June 17, 2003. For his part, Shelton
maintains that the television advertisement was not negative and that a number of senior advisors to the campaign
thought it was good and should be used. Response, MUR 5361 at 19. Fitzgerald also states that McIntosh and
Shelton told him “that they were considering mailing out videotapes [even though] [t]hey told me that Ms. Schneider .
was against any such proposal as ineffective and much too costly.” This second assertion may be partially

contradicted, however by Harwell’s statement indicating that Schneider delegated to Shelton decxslons about choice
of medla :

Restatement (Second) of Agency § 228( 1) (the conduc: ofan agent is within the scope of his authority if:
() it is of the kind he is employed to perform; (b) it occurs substantially within the authorized time and space limits;
[and] (c) it is actuated, at least in part, by a purpose to serve the master. Here, it appears the Committee authorized
Shelton to place political communications; to the extent he did, he did so shortly before the election; and there is no
indication that his pamcrpanon was mtended to do anything but assist Schneider’s campalgn

12 Even if the agent’s conduct is 111egal it is a “well-settled general rule .thata prmcrpal is liable crv:lly for
the tortious acts of his agent which are done within the course and scope of the agent s employment.” 3 Am. Jur. 2d
‘Agency § 280 at 782. See also Local 1814, Int ILongshoremen s Ass'nv. NLRB, 735 F.2d 1384, 1395 (D.C. Cir.
1984), cert. denied, 469 U.S. 1072 (holding union liable for-scheme in which oft~ icer of union consplred with
employer to procure illegal kickbacks).
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1 _committee).- Based on the' above, it appea_rs' that .lShelton'_was an “agent” ofan* authonzed
2 'pol‘itical committee of a candidate” for purposes of au‘thorizing political communications. '
3 ‘ _As to Whether Shelton actually authortzed the communications in question, while. there l.
4 may be disagreerhent— concerning the full erctent of his participation, it appears that'he played_a
-5 sufficiently key role in the process of placmg the commumcatrons or approvrng the payments for -

-6 themto conclude that he “authonzed” them for purposes of section 441d(a)(1) of the Act For

7 example although Shelton claims that with respect to at least some aspects of the television '

8 - advertrsement Jason McIntosh was 1nvolved Response MUR 5361 at 17 19-20, 27- 28 13 he

1l ) o
E«f 9 acknow]edges the ultrmate responsrblhty for arrrng it (he was forced to “utrhze the McIntosh
'=: 10' .television commercial” because of Sc‘h'nerd_er s alleged_ “failure to participate” in producing a _

i o L0

1 com‘mercial). Response',MUR5361 at 19-20. Likewise, although Shelton c1aims that McIntosh

R
ol

l' 12 wrote and produced the Socral Secunty marlers Shelton directly advanced the funds to the
13 vendor for their prmtmg and mailing (Response MUR 5361 at 26-27, Response MURs 5350
14  and 5354, Exhibit N). Sheltcn_ also denies having wrrtten the newspaper advertrser_nent copy, but

15 acknowledges reserving space with the newspaper’s sales department and authorizing the

16  Committee’s issuance of a check to pay the Bradenton Herald for the advertisement (Response,-

17 MUR 5361 at 27-29).

1 ' Mclntosh s role in the campaign and in the events in issue remains shadowy. Accordmg to Shelton,

"Mclntosh was hired as campaign manager during. the last week of October 2002. Response, MUR 5361 at 17.

. According to the Committee, McIntosh was a campaign worker hired to help Shelton. Response, MURs 5350 and
5354 at 6. Shelton claims that McIntosh was substantially involved in the creation of the television advertisement
and the newspaper advertisement. For its part, the Committee brought its complaint only against Shelton, but _
concedes some involvement by McIntosh in the communications in its Response to MURs 5350 and 5343 at 7, n. 9,
and submitted the Fitzgerald declaration (n. 10, supra), alleging that Shelton and McIntosh went forward with
political communications knowing that they were they were inconsistent with Schneider’s wishes. Given the
-disposition of the disclaimer issue recommended by this Office, see discussion infra, we do not recommend

- expenditure of the Commission’s scarce resources to investigate Mr. McIntosh’s activities.
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. Turning to, the payment aspect, section 441d(a)(1) covers situations where an authorized
political committee of a candidate or its agents pay for communications that have been
authorized by the committee’s agent. Here, the Committee paid for the newspaper advertisement

in full, and may have paid its vendors for the bulk of the expenses for the television

. advertisement (although there is an issue whether Shelton substituted his advertisement for the

Committee’s).”. Shelton paid $8,032 for printing and mailing the Social Securi_ty mailers (and

sought. reimbursement from the Committee), and the Committee paid $1,385 to a vendor for the

. mailers’ graphic de51gn Thus, because Shelton ‘the Commiittee’s agent authorized these

commumcations and either the Commlttee or Shelton apparently pald for them in full or part see -
footnote 14, pursuant to section 441d(a)(1), these communications should have mcluded
disclaimers statmg that the Comm1ttee had paid for them 5 With respect to .the claim that the '
disclaimers bore “false” language statmg that the candidate had approved or authonzed the o

communications, section 441d(a)(1), unlik’e section 44ld(a)(2) which deals with coordinated

1 The television advertisement is another subject of controversy. The Committee claims that Shelton hired a

video company to produce an. “attack” advertisement that he “switched” with the advertisement approved by
Schneider (Complaint, MUR 5361 at 4), whereas Shelton asserts that Schneider provided him with “‘amateurish”
advertisements that he told her he would refuse to run, and that therefore he was forced to use what he characterized °
as the “McIntosh commercial.” Response, MUR 5361 at 19-10. The expenses for the television advertisement are .
not completely clear, but the auditors believe that the cost of airtime may have been included in a $9,089 pre-
payment disbursement made by the Committee to Time Wamner. They also believe a disputed debt of $1,868 to
Irvmg Productions; Inc. might be related to the television advertisement. The auditors are not. aware of any other
disbursements or debts that rmght relate to the televrslon advertisement in question

With respect-to the vrdeotapes, the issue of authorization and payment is not as clear. Shelton-admits only
to authorizing the pre-production costs of the videotapes. The Committee is disputing a $3,074 debt in connection
with their editing and duplication and has paid one vendor who the Committee states was involved in producing the
videos (Complaint, MUR 5361 at 7, n. 10) although the auditors believe that this payment might in fact have been .
for two unrelated radio spots. 'We do not have copies of the videotapes, but the Act might not require that they carry .
disclaimers at all, because they do not necessarily fall into the media categories addressed in-11 C.F.R.

§ 110.11(a)(1) (broadcasting stations, newspapers, magazines, outdoor advertising facilities, posters; yard signs,
direct mailings, or any other forms of general public political advertising).” There is also a dispute between Shelton
and the Committee whether the videotapes were mass-produced and mailed. If they were, they might constitute a
“direct mailing” which, for the purposes of 11 C.F.R. § 110.11, is defined as “any number of substantially similar -
pieces of mail [but not including] a mailing of one hundred pieces or less.” 11 C.F. R. § 110.11(a)(3). We do not
recommend that the Commission expend its scarce resources to resolve these issues. :
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expenditures, does not require any statement concerning approval or authorization. Thus,

. -language indicating that the candidate had specifically authorized the communications might be -

“false,” but it vvould be superfluous and while possibly remediable in another forum, apparently

. would not present a vrolatron of section 441 d(a)(l) Accordingly, this Ofﬁce recommends that

the Commission ﬁnd no reason to belreve that Michael Shelton violated 2 U.S. C § 441d m

connection. with the allegedly false language indicating that Schne_rder had approved or

: authonzed the commun1cat10ns However it appears that the dlsclaimers on at least the

newspaper advertisement and the Social Security mailers, of Wthh we have copies were

otherwise deﬁcrent as they failed to 1dent1fy who paid for the advemsements as required by
2U.S. C. § 441d(a)(1) merely stating that they were paid polrtical advertisements and authori_zed
' by Schneider but not that the Committee had pald for them.'® Accordmgly, this Ofﬁce

: recommends that the Commrssron ﬁnd reason to believe that the Schneider for Congress :

‘Committee and Harold Schnerder as treasurer v1olated 2 U S.C. § 441d(a)(1) wrth respect.to | ,
these political co_mmunications. However, g'iven the confusion concerning the f_‘actual - |
circumstances 'surronnding the commnnications and the .disposition of the other 'allegations' |
herein, -'vve_also recommend that the Commis'sion take no further action with respect to this -'
violation. |
B. The Advances Issue

As noted above Shelton personally paid for $39,277.84 in expenses related to three

mailers and the Committee has reimbursed h1m for all but $8;302.09 related to the Socral

Secunty mailers. The Committee alleges that Shelton advanced payment and sought

_ The television advertisement, which we have not seen, allegedly bore a disclaimer which included the words
“Paid for_by Schneider for Congress,” which would have been adequate under 2 U.S.C. § 441d(a)(1).-
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_ reimbnrsement,'ins_tead of having the treasurer issue checks, in order to conceal his *“‘clandestine

-attempt to undermine [Schneider’s] positions.” Respons_e, MURs 5350 and 5354 at 12."7

Shelton replies hy stating that the treasurer was absent and that the vendors required immediate
payment he further notes that. campalgn manager Harwell had advanced SlO 650 in personal |
funds on October 28 to pay for radlo advertlsmg Response MURs 5350 and 5354 at 12, Exhlbnt '
N. The Com_rmttee s dlsclosure reports show that the Commlttee repaid Harwell on Novem-ber _1 , |
-2002. | o

Pre—BCRA the Act hmxted individual contributions. to no more than $l 000 per electton

and no more than $25 000 per calendar year (2US. C §§ 441a(a)(1)(A) and (3)) and prohlbxted
. political committees from knowmgly accepting excessrve_contributions. 2US.C. § 441a(f). The @ .

- Commission’s regulations provide that expenditures made on behalf of a candidate or a political

committee by an rndividual_from his or her personal funds are COntributions unless exempt-from
the’ deﬁnition _ofcontribution under 11 C.F.R. § 100.7(b')(8). 11CFR.§ 1‘16.5(b). Advances are
not considered contnbutlons if they are for the mdmdual s personal transportatlon expenses or '_
for usual and normal sub51stence expenses mcxdental to the md1v1dua1 s actwrty 1d;'® see also :
11 CFR. § 100.7(b)(8). However, when an individual pays for other goods or services on behalf

of a candidate or a political committee, he or she is making a contribution. 11 C.F.R:

.1 This position is unc :rcut by the Committee’s acknowledgement that its check approval procedures were not

consistently followed and its admission that Shelton had made advances and sought renmbursement on several
, prevmus occasions. Response, MURs 5350 and 5354 at 12, n: 23

B See Explanatlon and Justification of Regulauons on Debts Owed by Candidates and Pohtlcal Comrmttees
55 Fed. Reg. 26378, 26382-3 (1989) ([concerning new section 116.5] “[a]lthough many campaign workers may only
‘be able to.advance relatlvely small amounts, individuals. with sizable resources may have the ability to circumvent .
the contribution limits by paying committee expenses and not expecnng relmbursement for substantial periods of

nme ).
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§ 116.5(b)."” Accordmgly, although nelther the Commmee nor Shelton raised the issue, it

'appears that both_Shelton and Harwell made excesslve contributions to the Committee, which the

Comm1ttee knowingly accepted

Based on the above thlS Ofﬁce recommends that the Comm1551on ﬁnd reason to beheve

" that Michael Shelton made excessive contnbutlons in violation of 2 U. S C §§ 441a(a)(1)(A) and

(a)(3) to the Committee and that Marityn HarWell made an eXcessive contribution in violation of
2 U.S.'C. § 441a(a)(l)(A5, and _that the Schneider for Congress-Committee, and Hai'old -Schneider,.
as treasurer, accept_ed excessive contributiohs in violation of 2 U.S.C. § 441a(f). This Ofﬂce
further recommends, based on the cort'trihutions not meeting the Audit Division’s materialit)t
thresholds, see.footr.lote 20, that the _Commissio_n take no furt_'her 'acti_oh wtth -respect to these :
violations. | |

C. Cohtributions in the Name of Another Issue

Shelton alleges that Schneider received donations from members of her family “which
Ms. Schneider had led‘tne to believe” came from fu,r_xds'orov:ided hy het father in order to
circumvent campaign co'ntribution lirhits. MUR 535t) Complaint. Schneider characterizes
Shelton’s charge as'a ‘.‘lie” and defama_tory (see Schneider’s letter to Joseph Stoltz dated April

30, 2003 (“Schneider Letter”)). In addition, Harold Schneider and his seven contributing family

_ tnembers all deny that Harold Schneider provided them with funds to make campaign

19 The Commission considers such advances to be in-kind contributions, not direct contributioris See MUR

4968 (Perot *96, Inc.). As such, the 60-day grace period in 11 C.F.R. § 103.3(b)(3), during which excessive direct
contributions may be refunded does not. apply Id.

20 During its audit of the Commmee the audltors reviewed advances to the Commmee including the Shelton
and Harwell advances, to determine whether the advances exceeded the Audit Division’s “materiality” thresholds.

" The auditors found that the Committee repaid all advances, aside from the $8,032.09 Shelton advance, within 15
days, and that therefore the advances did not exceed the “materiality” thresholds. The auditors instructed the
Committee to report the remaining $8,032.09 as a disputed debt on Schedule D, and the Committee has filed an
amended report with the recommended correction.
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contribu_tions to Schneider.?! In his sworn afﬁ_davit, Harold Schneider avers that he gave his

. children and grandchildren the same amount of money every year, and did not increase the )

amount because Schneider was running for Congress. He also states that “[d]uring the entire.

_ period of the 'carnbaign——and, indeed,_ for years before and in the months sinee———I did not give

anyof my children or grandchrldren any more (or less) money than I have grven each one )

annually (as my w1fe also d1d before she passed away in 2000) ” Although Harold Schnelder

. does not specrfy the amount of money he gave his family per year Jan Schnelder states that her

| father has con51stently’ grven each. of his children and grandchrldren the maximum permltted

w1thout federal tax consequences ” Schnerder Letter In 2002 this would have been $11 000

Introduction to Estate and Gift Taxes, RS Pub. 950 at 4 (Rev. March 2002). -

Thrs Office recommends that the Commlssron find no reason to belleve that Harold
Schnerder and hrs famrly members vxolated 2 U S C.§ 441 fin connectlon with Schnerder s 2002
campargn Pursuant to the reasomng m the Statement of Reasons. accompanymg MUR 4960
(Hillary Rodham Clinton for U.S. Senate Exploratory Committee), Shelton’s allegation that
“Ms. Schneider had led me to'b_el.ieve” her father had funded the.other family members so they
could co.ntribute_.to Schneider, without any speciﬁcs about what she said.or dld' to lead him to that

belief, is too vague and speculative to provide a sufficient basis for proceeding with further

21 a .6,

reimbursement”
allegations. ‘Harold Schneider provided a sworn affidavit (Response, MURs 5350 and 5354, Exhibit B). Lynn
-Schneider Kalish (Jan Schneider’s sister) and Joseph Kalish provided an unsworn letter (id., Exhibit I); Seth
Schneider (Jan Schneider’s brother) provided a sworn affidavit which addressed the contributions- made by his then- -
18 year old daughter, Katherine Schneider, and his then-15 year old son, Samuel Schneider; Jane Trainor (Jan
Schneider’s sister-in-law and Seth Schneider’s wife) provided a sworn affidavit and Joshua Trainor (Jane Trainor’s
son and Seth Schneider’s step-son) provrded a sworn affidavit (ld Exhibit J). : :
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A
1 enfor'cernent action. Although the Schneider' family’s affidavits and other responses den'ying the '
2 alle_gations are themselves not models of speciﬁcitly—'for instance, Harold Schneider does not -
3 specify the exact amotlnt he has given his children and grandchildren every year or for hdw many
4 years he has made such g'iﬁs:—neither are they. evasive or not crédible so as to resuscitate.
5 Shelton’s weak claims and justify an inveetigation. ' |
¢ D ExceSsiye -Contrihutions Issue
7. Under the Act, pre-BCRA an individual’s contribution to a candldate was hmrted to

g $1,000 per electron 2U. S C.§ 441a(a)(1)(A) Contnbutors ‘were encouraged to desrgnate thelr

9 contrrbutrons 1n wntmg (11 C F.R. § 110. 1(b)(2)(1)), they could do S0 by clearly mdrcatmg on

10 contnbutlon checks money orders, or other negotrable mstruments the partlcular electlon for |

11 _' which the contnbutron was made (11 C.F.R. § 110 1(b)(4)(1)) or by mcludmg a wntmo with -

prerTa.

ENR L R IR SR

-'1.2 . . their contribution which clearly indicated the partlcular election with respect to whrch_ the .
- 13 contribution was rnade. 11 C.E.R. §1 10.l(b)(4)(ii). However, in _the event that a political_ |
14 committee received an individual contnbutron of $2,000, thce the pre-BCRA legal limit, before . |
15 a pnmary electlon the commtttee had the optlon of requesting the contnbutor to redesrgnate -m _
16  writing, the excessive portion of the contnbutlon (%1 000) to the ‘general electlon in accordance
17 w1th 11 C. F R § 110 1(5)(b) 11CF. R § 110. 1(b)(4)(111) Commlttees were requlred to retain =
. 18 written redes1gnatlons for three years 11 C F.R. § 102.9(c).
19 | _' In his complamt Shelton lists the names of twelve. mdrwduals .who he alleees had
- 20 contnbuted in single checks of $2 000. Complamt MUR 5350 at 2. He questlons whether the. _
21 Schnerder Commlttee had the requlsrte written redesrgnatrons Accordmg to Shelton Schnelder'
22 .ms_tructed him an‘d other individuals who prepared FEC disclosure reports for the Committee to

.23 list each contribution as two separate $1 ,000 co_ntributi'ons, one for the primary and general
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elections, respectively. Id. Shelton states that when he asked Schneider for the appropriate

'documentation, she said that she had it; however, Sheltqn alleges that “[h]aving worked

extensively with Ms. Schneider and knowing the fact that she refused on several occasions to

produce the documentation, I am of the opinion that the documentation may not exist and as -

" such, the contributions exceed the $1,000 limit per election cycle per individual.” Id.

Inits Rcsi)onse to MURs 5350 and 5354, the Committee states that She_,l.tdn himself
ﬁccepfed checks from Mo, of the individuals liéted in his complaint, Lynn S__chheidér Kalish and
Joseph Kalish, Response, MURs 5350 and 5354 at 8; Exhibit I; and Submittéd a copy of an
unswox;n ietter ffo;n the Kalishes. fhey state therein that :Slllelton_ had told them £hat one check
would be fine, anld that Ms. Kaligh had seen -doc.um.ents in Scl_:-hneidcr’s.o.f-ﬁce.: listing mor;éy to be
withheld pen'dihg the pnmary outcome. The Comrﬁi_tt-ee é.iso submitted affidavits fl‘Ol‘;‘l selv_en
other. individuals ligfeci in the-complaint', which either state or imply that thé chécks fhemsél._i/gs_ | :
bore a dési'gr-latic'un (“the check . . . [was] design'at_edjas $1,000 for the prirriafy election and
$1,000 for the general élection_' 2. “Twrote a éheck fof $2:,OOO, $1 000 for. the primary eIectioh _
and $1,000 for the genér'al_ e_lec-:.ti'on”)._22 In additibn, fhe Committee proc_iuced_what it appafently
deemed to be _designatlioln materials _forj two othef individuals (the material for oﬁé of the
individuals includes inf(;nnation such as the indi'vidﬁal’s' addfess and telephone number and a

_;;aini'al photocopy of his cont.ributi'on. chéck). The lCommittéle included copies of t\;;)o desigh_lated "

contribution checks for $2,000 apiéce (Response, MURs 5350 and 5354, Exhibit J), but it failed

2 According to the Cornmittee, the remaining individual, Barbara Pearl, contributed $2,000 through the

MoveOn.org website. The Committee offered to obtain a statement from her, if necessary.
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1 to prp\iide copies of other checks or contemporaneous instruments of desi-gnation, _rede_si'gnation.
o . . 23 .
. 2 . orreattribution.
3 * Because the Committee failed to produce contemporaneous evidence sufficient to emirély
4 rebut the allegation of “paper excessives,” this Office recommends that the Comm_ission find'~

5 reason to believe that the Commit_tee violated 2 U.S.C. § 441a(f), but take no further actio;n._.. -

6 Given the re'lative'ly- small amount p_dtentially in violation arid that the contributions would have

i

Fs ' 7. 'béen pr'e.shmptively-a-llowablle ﬁnder the post-BCRA redesi gnation and reattribution regulationé.’

_ E 8 it would not appear to be_ a_'oood usé of the Commiésion’,s lifniied resources to pursue whether -
; -9 the Commlttee accepted excesswe conmbutlons

:;:- .10‘ -~ E.  Prohibited Personal Use

HTEETE . Shelton.charges that' in 2002 Schneider bufchased a large television set costing $2,335.47

12 for her father from campaign funds. Cpmpl’éini, MUR 5350, A_ccording'_to the auditors,

' 3 Although the auditors examined these contributions, they did so only to the extent necessary to determine
whether the contributions would have been presumptively allowable under the new, post-BCRA redesignation and .
reattribution regulations, which they appeared to be. Post-BCRA, when an individual makes an excessive :
contribution to a candidate’s authorized committee before the primary election, the committee may automatically
. redesignate excessive contribution to the general election if the contribution: is made before that.candidate’s primary.

" election; is not designated in writing for a particular elecnon would be excessive if treated as.a primary election -
contribution; and, as redesignated, does not cause the contributor to exceed any other contribution limit. 11 C.F.R.

§ 110.1(b)(5)(ii)(B)(1)-(4). Within 60 days of receiving the contribution, the committee’s treasurer must notify the
contributor of the amount of the contribution that was redesignated and must inform the contributor that he or she -

may request a refund of the contribution. 11 C.F.R. § 110. l(b)(S)(n)(B)(S) (6).
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1 however it does not appear that Harold Schneider has been usmg the televisron set. Instead it E
.2 . was being stored ina warehouse for use in Schneider s 2004 campaign. Therefore | this Ofﬁce
3 .. recommends that the Commission find no reason to believe that the Schneider for Congress
| 4 Committee and Harold Schneider, as treasurer, violated 2 U.SC -8 439a(b)(2). , |

5 a F. "Unt-imely Designation of Treasurer Issue

$&Fh -

B 6 _
M7 - Inhis response to MUR 5361 Shelton alleges that the Committee had been operatmg
'vs 8 w1thout a treasurer for approx1mately three months. The FEC websrte shows that the
gii 9 Comm1ssmn received a letter on December 13 2002 from the Comm1ttee s original: treasurer

10. stating that he had resrgned effective December 5, 2002 The Committee d1d not submlt an

1 amended statement_of organization nammg Harold Schneider as the new treasurer until -

ol S I AR R

12 March 13, 2003, despite the fact that RAD sent a letter dated January 14, 2003 to the Committee

13 reminding the Cornmittee to appoint a replacement treasurer. It ap.pears.th.at Harold Sch‘neide_r
14 formerly acted as a:nlasls_istant treasurer; was authori'zed'to write checks in the_treasurer’s absence-
15 and acted as the de facto treasurer once the Committee’s original treasurer resigned_ by signing o
16. the Committee’s-ﬁnancial disclosure reports .as the treasurer. See Respons:e', MURS 5350 and
17 5354 at 4-5, 12 and Exhibits A and B. | |
18 . In'MUR 3921 (Bell), the Comrnis_sion found reason to beliei/e that the‘ Bell Comrnittee- -
19  violated 2 USC § 43l3(c') where the Committee'failed to amend its statement of .organization for
20 one and- One-half years to show that lBell, who had been acting as the Committee_’s treas'ure'r_, was
21 -infact the Comm‘itte_e’s treasurer. | Ultimately, the Cornmission found prObable'cause to helieve :
2 against the Bell -C_ommittee and took no further :action.
23 ‘The situation here is sirnilar. -_There'fore; this Ot'iic_e recommends that the Commission.

24 find reason to believe that the Schneider for Congress Committee and Harold Schneider, as |
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treasurer, violated 2 U.S.C. § 433(c) for failing to amend its statement of organization within ten

-_days to reflect the name of the new treasurer. However, we also recommend that the

Commission take no further action and send an admonishment letter. In 'l.ight of the disposition’

~ of other. allegati_ons in this matter, pursuit of a nominal civil penalty for this violation would not

" be the best use of the Commission’s limited résources.

G. * Reporting Iesues :

‘In MUR 5350 Shelton alleges that the Committee v1olated 2 U S C § 434(b) by fa11mcr '

~ . to report properly a vanety of debts totalmg approxxmately Sl 00, OOO some of whlch inv olved

vendors who had provnded goods or services in connection with the disputed pohucal
commulmcatlonls. or certain md.lvxduals formerly assoc1ated \\_'1th the campalgn,' including S.hel:'to'lri
himself. For the .mo.stl part; with the exoepfioh of the $8,032.09 allegedly owed -_to Shelton, the
aliege’d oebt's-. to former eampai gn staff ihcluded di.sp_l.xt'e'd ix'ages, é_lthough in the case of one- - -
individual, former slta'ffer Misty Smeltzer, -Shelt'on al.leges thgt. the .Com.r'nittee failed to list as debt

payments FICA and Medicare contributions due the United States. govémrr‘:ent on Smeltzer’s

' behalf. Shelton avers that Smeltzer has filed complaints with the Internal Revenue Service and.

with the Florida Department of Revenue. -

To the extent that the Committee has not-re:ported debts accurately, including the one

Temaining disputed reimbursement claimed by Shelton, the Commiittee corrected the errors - -

following the Interim Audit Report. 'The auditors have ad\-'ised this Ofﬁce that there is no basis

for reporting as debt the purpo'rted FICA and Medicare obli gations for S‘nlelt?er, as there are no .

letters from the Internal Revenue Service or the Florida Department of Révenue stating that these
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1 are debts owed by the Committee.” Asto the reportin0 violations raised in Merritt’s complaint - -
2 in MUR 5354, the Audit D1v151on has ad\'ised us that the Committee has corrected the errors of .
.3 whichhe complamed Accordmgly, this Ofﬁce recommends that the Commxssxon take no action

4 w1th respect to the allegations n MURs 5354 or 5350 that the Committee v 1olated 2 U S.C.

5 " §434(b).
;i 6 H rhe Candid_ate
“:’3 7 "The ca‘ndidate was notified as a respondent in this matter_ because the Comp‘laint in MUR |
:": 8 5350 speciﬁca]ly alleged that she engaged in conduct that violated the Act. l-lowever. it does "not_
% B 9 ” aopear that she was mvolved in any conduct that would constitute a basxs for her personal
:g l(l | habihty Therefore this Ofﬁce recommcnds that the Contmissmn ﬁnd no reason to believe that

11 J an Schneider violated the Act or Commission regulations in connection w1th MUR 5350

ﬁ-::.‘: '“"ﬁ" -

12 Fmally, this Ofﬁce recommends that the Commissmn close the ﬁles in MURs 5350 5354 and
137 5361.

14 I RECOMMENDATIONS

15 _1_. Find no reason to believe that Michael J. Shelton violated 2 U S.C.§ 44ld
.16 ' -

17 2. Find reason to beheve that the Schneider for Conoress Committee and Harold Schneider
18 as treasurer, violated 2 U.S.C: § 441d(a)(1) in connection with the failure of disclaimers to
19° ~ state who paid for political contributlons and take no further action. '
20
21 3. 'Fmd reason to believe that Michael J. Shelton vm]ated 2US.C.§§ 44la(a)(1)(A) and
22 ' (a)(3) and take no further action
23
24 4. Find reason to believe that Manlyn Harwell violated 2 U S.C. § 441 a(a)(l)(A) and take no
25  further action. -
26 o

7 As Shelton has stated that Smeltzer filed complamts with the Internal Revenue Service and the Florida

Department of Revenue there appears to be no need for the Comimission to report possible non-FECA Violations to
those agencies. -
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3

8.

9.

10.
11.
12.
13.
14,
15.
16.
17.

18.

19
2.
21.
22.
23.

24
25.

26.

F md reason to believe that the Schnelder for Congress Committee and Harold Schnexder

as treasurer, violated 2 U.S.C. § 441a(f) and take no further action.

. Find no reason to believe that Harold Schneider v1olated 2U.S.C. § 441f.-

Find no reason to believe that Samuel Schnéider violated 2 U.S.C. § 441£
Find no. reason to believe that Jane Trainor violaied 2US.C. § 441f, |
Find n§ reas_.on fo belie\:/é t_hat Josh Trainor vio]ated 2U.S.C. § 441 f.-
Find no reaslon to believe that Seth Schneider violated 2 U.S.C . § 44_1 f.
-Find no reason to beliéve that Joseph Kalish violated 2 U.‘S.C. § 441f.
Find no reason to believe that Lynn Kallsh v1olated 2 U S.C. § 441 f
Find no reason L to belleve that Kathenne Schnelder v1olated 2 U S.C.§ 441f |
Take no action with respect to Samue] Schnexde’r;

Take no action with respect to Jane Trainor.

Take no actiph with respect to Josh Trainor.

Take no action witﬁ respect to Seth Scﬁn‘eider. N

Takg no action with respect to J oseph Kalish:

Take no action with réspec't to Lynn Kéiish.

’fake no action with respect to K-atheri-n.e Schneider.

Take no action witﬁ respect to Pierré M. Omidyar.

fake no ac.h;_;n with respect to Pﬁmela Omidyar.

_Také no éction with respect to ‘Barbara i’éarl.

Take no égtion with respéct to Shahala Arbabi.

Take no action with respect to Dr. Elahe Mir-Djalali.

Find no reason to believe that the Schneider for Congress Committee and Haro]d
Schnelder as treasurer, violated 2 U.S. C § 439a(b)(2)
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2 27. Flnd reason to beheve that the Schnelder for Congress Committee and Harold Schneider,
3 as treasurer, violated 2 U: S C § 433(c) and send an admomshment letter
4 .
.5 28. Take no action with respect to the allegatlons in MURs 5350 and 5354 that the Schnerder
6 for Congress Commrttee and Harold Schneider, as treasurer violated 2 U.S.C. § 434(b).
7.
8 29. Find no reason to belleve that Jan Schnerder violated the Federal Election Campalgn Act
9 " . as amended or Commission regulations in connectlon with MUR: 5350
10 '
11 - 30.. Approve the appropnate letters
120
13 31. Close the ﬁles in MURs 5350 5354 and 5361.
14
15 B o L o Lawrence H. Norton
16 o o S General Counsel
18 o ' o - Rhonda]. Vosdingh
19 : o ' , : Associate General Counsel
20 o : ~ for Enforcement -
23 "-4/9\1/_(}‘-/'_ N . BY: - Ui .//lec/.,r_/.
24 Date ' - ' SusanL. Lebaux
25° . R ' : : . Assistant General Counsel
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28 S . . . : (el L 'C’."‘-Iln'---._r-'-,—\'
29 N o S Ruth Helllzer oS

30 . Cos S ~ Attorney



